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Mengele’s Skull

The Advent of Forensic Aesthetics

It was an unusual coincidence, one which presented a diffi-
cult choice. Mossad agent Rafi Eitan described the missed
ppportunity to an interviewer from Der Spiegel almost fifty
years after the fact:

In the spring of 1960, as we were planning the arrest of
Adolf Eichmann, we learned that [Josef] Mengele was also
in Buenos Aires. Our people checked out the address and it
proved to be correct. [...] There were just 11 of us and we
had our hands full dealing with Eichmann. After we had
brought Eichmann to the house where we kept him until
we flew him out, my boss at the Mossad, Isser Harel, called.
He wanted us to arrest Mengele as well, but Mengele had
left his home in the meantime. Harel said we should wait
until he returned and then bring both him and Eichmann
to Israel in the same plane. I refused because 1 didn’t want
to endanger the success of the Eichmann operations [...]
When our agents returned to Argentina, Mengele had
moved out of his apartment and gone underground.’
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The empty plot of Mengele's grave in the Nossa
Senhora do Rossario Cemetery in Embu das Artes,
Brazil. Photo: Paulo Tavares and Eduardo Costa.
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§o Eichmann went to Jerusalem and Mengele remained in
gouth America. The former was hanged in 1962 in a prison
in Ramla after a celebrated and much-discussed trial, his ashes
scattered in the Mediterranean.? The latter drowned in Bra-
4ilin 1979, having eluded all those who sought to bring him to
¢rial. His remains, discovered six years after his death, faced
a lesser-known process—a forensic analysis, undertaken by
the world’s leading pathologists. One faced a legal forum; the
other a scientific one. But their cases share something impor-
cant. Each one exemplifies, and in a certain sense inaugurates,
a fundamental concept and practice within the politics and
epistemology of war crimes investigations. Out of that missed
ppportunity two very different discursive operations were
born, ones which went on to structure the work of humanitar-
jan and human rights organizations for years to come.

As scholars including Shoshana Felman, Annette Wie-
viorka, and Geoffrey Hartman argue, and as becomes clear
in the film A Specialist by Eyal Sivan and Rony Brauman, the
Eichmann trial revolved essentially around the testimony of
survivors.” They claim it inaugurated nothing less than a cul-
tural turn towards testimony—the speech of the witness, the
first-person narrative of suffering or rrauma—which came to be
called the “age” or “era of the witness.™ “Now for the firsttime,”
writes Felman, “victims were legitimized and validated, and
their newborn discourse was empowered by their new roles,
not as victims, but as prosecution witnesses within the trial.™

While Nuremberg prosecutor Robert Jackson had worried
about the bias and faulty memories of survivors, and thus con-
ducted the trials there primarily on the basis of the thousands
of Third Reich documents that had fallen into the possession
of the victorious Allied forces, Gideon Hausner, the prosecu-
tor in the Eichmann trial, called upon the survivors of the
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Holocaust as witnesses because the dramaric and emotional
force of their testimony suited his conception of the trial as a
form of historical and political pedagogy. In seeking, as he put

it, not merely to convict the accused but to “reach the hearts of

men,” he chose to create “a living record of a gigantic human
and national disaster.™

But the testimonies of survivors are not just transcripts to
be read and interpreted, nor are they simply matters of posi-
tive truth, records of events as observed by those who were
present. In their book Zestimony, Felman and Dori Laub argue
that it was often in silence, distortion, confusion, or outright
error that trauma—and hence the catastrophic character of
certain events—was inscribed.” In her account of the proceed-
ings in Jerusalem, Felman radicalizes this notion: the trial, she
says, “gives legal space to the potential legal failings and short-
comings Jackson fears. It consciously embraces the vulner-
ability, the legal fallibility, and the fragility of the human wit-
ness. [tis precisely the witness’s fragility thar paradoxically is
called upon to testify and to bear witness.™

In short, this new political agency of survivors as witnesses
was acquired not 7 spite of the fact that the stories they told were
hard to tell, to hear, or sometimes even to believe, not in spite
of the fact that they were unreliable, but secause of those Aaws.
As Felman argues in her fierce critique of Hannah Arendt’s
interpretation of the appearance of a particularly controversial
witness on the Jerusalem witness stand, “The legal default of'a
witness constitutes a legal testimony in its own right,”*

L ]

The Mengele investigation opened up what can now be seen
as a third narrative in war crime investigations—not that of
the document or the witness but rather the birth of a forensic

MENGELE’S SKULL 13

approach to understanding war frimes‘. and c,rir?ws agaitné;
humanity. In the period coinciding with rh'c dlscovelt_y u{
Mengele's skeleton, scientists began tu' appear inhuman nghra
cases as expert witnesses, called to mtcrprct'and speak on
pehalf of things—often bones and human remains.

But the aesthetic, political, and ethical comphc:fnons t.hat
emerge with the introduction of the object in wnr'cnmcls trials
indicate that this innovation is not simply one in which the
solid object provides a stable and fixed alternative to hum;?n
uncertainties, ambiguities, and anxieties. Rather, as we }l’]“
show, the complexities associated with testimon_\:'—that of the
subject—are echoed in the presentation of the object, Human
rcmﬁins are the kind of objects from which the trace of the sub-
ject cannot be fully removed. Their appearance and presenta-
gion in the courts of law and public opinion has in fact bh-:rred
something of the distinction between objects and subjects,
evidence and testimony. '

1f the Eichmann trial marked, as Wieviorka claims, “the

advent of the witness,”"" then we will suggest h‘cre thaF th,c:
Mengele case constituted a parallel emergence of the “thing,
But each of these processes did more than introduce new
forms of evidence—they did nothing less than shift thc condi-
tions by which that evidence became audible and visible, the
way juridical facts were constructed and understood. So
their respective innovations did more than affirm the f:orums
in which they were presented, but altogether transformed
them. The result of each of these processes went beyor?d the
verdict—"guilty™ in the case of Eichmann, “Mengele” in t‘h'e
case of Mengele. They inaugurated a new culrur-al s.enmbx]l-
ty, an ethics and a political aesthetics whosc. impllcatfm?s and
influences quickly overflowed the boundaries of their initial
forums and made their way from the juridical field to structure




14 KEENAN AND WEIZMAN

the way we understand and represent political conflicts,
whether in media, in political debates, in literature, film, or
the arts.

* % %

The mid-1980s saw what amounted to a last ditch effort by
various governments, as well as a range of private organiza-
tions like the Simon Wiesenthal Center, to track down and
capture those former Nazi leaders who stil] remained alive,
Concerning Mengele, everything seemed to come to 2 head in
1985. Early in February of that year, a special three-day inter-
national hearing was held at Yad Vashem in Jerusalem, led by
Gideon Hausner and Nuremberg prosecutor Telford Taylor.
They heard testimonies from about one hundred survivors of
Mengele’s experiments in Auschwitz, and concluded thar
“there exists a body of evidence justifying the committal for
trial [of Mengele].”" The witnesses were readied as a legal
case was built. At the same time, the US Attorney General
announced that the Justice Department would begin an inves-
tigation to “compile all credible evidence on the current where-
abouts of Mengele as well as information concerning his move-
ments in occupied Germany and his suspected flight to South

America.”" But the accused could notbe found. Tn May, antic-
Ipating the fortieth anniversary of Germany’s defeat, the Us,

West Germany, and Israel unveiled a joint effort to find

Mengele and bring him to trial for crimes against humanity,

Obviously, time was running out for both witnesses and the

perpetrator, who was widely believed to be living under milj-

tary protection in Paraguay.

The brealk in the investigation came quickly. On the last

day of May 1985, based on tips gathered as part of their own
investigations, West German police raided a house in Mengele’s
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> town in Giinzberg, Bavaria, and uncovered a trove of
- 5, including lecters with coded return addresses,
LII.'L'_UI“C“(:;[N them to Brazil and to an Austrian couple
whwhi ii\"oll'rum and Liselotte Bossert. The Bosserts, who
n-:m:]f‘_n Sio Paulo, told the Brazilian police that they ‘hud
I'“T il s;wltered Mengele and helped him assume a txlfe
. EL‘[\: They also pointed investigators to what they s:.ncl
l\g::lr:i;;zruve: located in the cemetery of a s.mnll ro\'\'n.:;u.'ltts:lci:
Sio Paulo, Embu das Artes. He had, they said, drow nt- (;1 o
isc;\ch resort of Bertioga in 1979, andlt‘hcy had burie
ﬁndcr a false name, Wolfgang Gerhard.

On June 6, the Brazilian police exhumed the boldy.'-‘ ’T‘dh.e
skclcu"m that emerged became the center of a major.t‘m ‘lﬂ
event, with journalists invited to accompany the p(.)h%c;'nlcn
who conducted the exhumation. Romeu Tuma, the ch‘lef 0 tlle
federal police in Sio Paulo, standing over the grave site '{Ts t 1:
skull and bones were exhibited to the cameras, tol(liﬁthe report
ers there that Mengele “was well and truly dead.”® But, 0})\/1;
ously, this statement was immediately contest,ed. Not e\cr\()nla
was convinced that the bones were Mengele’s. Israeli officials

Assistant coroner José Antonio de Mello displays
bones to press photographers at thg exhumation
site in the Nossa Senhora do Rosario Cemeltery.
Embu das Artes, Brazil, June 6, 1985. Pholo: Robert
Nickelsberg/ Time Life Pictures and Gelly Images.
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in particular, including Issar Harel, the retired head of Mossad
who had overseen the Eichmann kidnapping and the aborted
artempts to catch Mengele, were said to believe that “Mengele
and friends who may be harboring him had acted after becom-

ing alarmed by the coordinated campaign by the United States,

West German, and Israeli governments to bring him to trial, "7
“We are not going to allow ourselves to be influenced by
political or ideological feelings,” said Tuma the next day.
“There are some who would like us to say he is still alive, and
some who would like us to say he is dead.” José Antonio de
Mello, the deputy coroner who had shown the reporters the
skull, tried to lower expectations about the outcome: “It will
be very, very hard to make a positive identification of the
body as being that of Mengele.™®
Because of the difficulty and high stakes of this identifica-
tion—Mengele was the last remaining Nazi war criminal of
any significance still at large, and his death would effectively
putan end to the era of Holocaust trials—leading forensic ana-
lysts from several countries came to the Medico-Legal Insti-
tute labs in Siio Paulo. Besides the Brazilian investigators,
led by de Mello and forensic anthropologist Daniel Romero
Muiioz, an official American team was dispatched, as well as
a West German group. Israel’s senior Nazi war crimes inves-
tigator, Menachem Russek, was also present, although he
did not participate in the exhumation or the examination, but
rather acted as a skeptical observer. The Simon Wiesenthal
“enter sent its own group, including the legendary Texas-
born, Oklahoma-based forensic anthropologist Clyde Snow.
The wide array of potential forensic evidence called for an
equally diverse collection of professionals: analysts of hand-
writing, fingerprints, dental records and X-rays, photographs,
documents, and clothing were all involved in the investi-
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arion.'” The police chief told the assembled experts:“The
f;r.lyilian scientists will sign the final report, but we need
;,r endorsement. [...] It’s up to you, as scientists, to make
yo

*20

}hc final determination.

* %k X

At the center of the case were bones and the scfemists con;i
imcwm to read them. Christopher Joyce and Eric S‘to:"er te |
the story of the skeleton in three (fentral chnptets ‘of W u:fsse.;’
from the Grave, their account of the careerbof Clyde ;'ng\»
and the emergence of forensic anthropology in .human rlg‘.tf
advocacy. Stover, then chairman_ of'th‘e Amen?an Asso;n%
tion for the Advancement of Sc1e'ncc s Committee onr ;1-
entific Freedom and Responsibility, was 4 member of tl e
Simon Wiesenthal Center team along _wuh Sn(.)w, ru'rllf})] t;l
gist John Fitzpatrick, and medical examiner Leslie Lukash.

In most forensic examinations of human remains, the prl‘-
mary questions asked of the bones are, “Wh:ft. happened?
How did you die?” These questions sc;t the‘traflmonal cours;
of police investigations: the victim’s ldenm.y is kpown, an
it is the cause of death that must be established in order to

Forensic experts assemble around the bones
exhumed in Embu des Artes, Medico-Legal Institule
labs, Sao Paulo, Brazil, June 1985. Photo: Eric Stover.
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ascertain whether a crime has been committed, and who
might have done it. In Sio Paolo, however, the cause of death
was not particularly pertinent; it was simply another event
in a life full of events that were to be matched with the bone
tissue on which they were registered. What mattered was to
whom the bones belonged. The question asked of the bones
was rather, “Who are you?”

To answer this question, investigators needed to recon-
struct the events and effects of a life as it had been recorded
or fossilized into the bones. The scientists who converged
on Sio Paulo had before them what was known of Mengele’s
biography—a timeline constructed out of documents, photo-
graphs, and medical records. Clyde Snow called his process
of work on identifying human remains osteobiography, or the
biography of bones. The bones, no longer the living human
but not simply an object, bear the imprint of a lived life. Snow
explained that the skeleton contains “a brief but very useful
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and informative biography of an individual [...] if’ you know
how to read it.”? The word “biography™ tells us that whm.is
of concern is not just the moment of death but the entire his-
tory of a life—a sequence of illnesses, incidents, and uccidem_s,
;1ln-ng with conditions of nutrition, labor, and Imbit—that is
fossilized into the morphology and texture of bones. Snow
described the process in a recent interview:

When we see bones on the table they are dead. But in the
living body, the bone is a very dynamic tissue, and it is very
responsive to stresses, occupational stress for c.\'almple.
sports, injury, other activities. We rake that osteobiogra-
phy, we compare it with our missing person. In that way
we can gradually come down to eliminate more and more
deceased until we identify the person we wanted to find.*

This is, in fact, the process typically used to identify a miss-
ing person. And the Mengele investigation was conducted in
much the same way as a missing persons investigation would
be. In this sense, Mengele was just one more missing person
in South America at a time when the whereabouts of all too
many desaparecidos were being sought. And, ironically, it was

Forensic experts (from left to right) Clyde Snow,
John Fitzpatrick, Daniel Romero Mufioz, and
Leslie Lukash examine bones, Medico-Legal
Institute labs, Sao Paulo, Brazil, June 1985.
Photo: Eric Stover.

Forensic palhologist Leslie Lukash examines
photographs of Josef Mengele, Medico-Legal
Institute labs, Sao Paulo, Brazil, June 1985.
Photo: Eric Stover
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the Mengele investigation that helped consolidate the inter-
disciplinary process for the identification of missing people, a
set of techniques and operations which has since restored the
names and identities of thousands of bodies.

* %

To the untrained eye, bones look similar—skulls are devoid
of the expression and the gestures of a human face.** But the
bones of a skeleton are exposed to life in a similar way that pho-
tographic film is exposed to light. A life, understood as an
extended set of exposures to a myriad of forces (labor, location,
nutrition, violence, and so on), is projected onto a mutating,
growing, and contracting negative, which is the body in life.
Like a palimpsest or a photograph with multiple exposures,
bones can be quite complicated to interpret. But the analytic
merhods and scientific techniques that came to prominence in
Brazil in 1985 allowed for what is inscribed in the bones ro
come, little by little, into focus.

The process of verifying the identification of Mengele
was a patient and systematic reading of the bones, their tis-
sue composition, their form, and their texture, against the
background of the events of his life as it was on record. As the
investigation unfolded, the reading moved closer and closer,
bone by bone, to an identification: gender (male), handed-
ness (right), height (174 em), build (medium), “race” (“Cauca-
soid™), fillings and gaps in the teeth, fractures and accidents as
reported in his wartime file and now visible on X-rays (of the
hip, thumb, shoulder blade, and collarbone), and age at death
(6474 years).

As the investigation progressed, and the corroboration of
the known facts and events of Mengele’s life with the traces
left behind in the bones continued, hopes grew that, as one
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Photographic comparison between known images
of Josef Mengele and images of “Wolfgang Gerhard”
found in the Bosserts' Brazil home, annotated to
find wenty-four matching physical traits.

Photos: “Behordengutachten i.S. von § 256 StPO,
Lichtbildoutachten MENGELE, Josef. geb. 16.03.11
in Gilnzburg,” Bundeskriminalamt Wiesbaden (June
14, 1985); courtesy of Maja Helmer.
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reporter covering the story from So Paulo putit, “the chances
of making a certain identification” had “vastly improved."?

But absolute certainty was beyond the capacity of these
scientists, and, moreover, of their field itself. Forensic anthro-
pology, like every other empirical science, is a matter of prob-
ability. Every scientific article includes a note as to the balance
of probability or the margin of error ofits findings. The differ-
ent questions asked of, and experiments conducted on, the
skeleton were akin to a process of peer review in which each
interpretation increases or decreases the balance of probabili-
ties. (There could, of course, have been more than one Euro-
pean male of Mengele’s constitution, handedness, with similar
injuries and diseases buried in Brazil at this time.)

Today, probability is generally understood as the measure
of likelihood that an event will occur or has occurred. But, as
philosopher Ian Hacking has pointed out, the term has both
subjective and objective meanings. These meanings register
something of the difference and the tension between human
testimony and material evidence. “Subjective probability” has
to do, Hacking explains, with evaluating the authority of wit-
nesses—traditionally by social status, nobility, or wealth. In
this sense, the term “probable” meant something like credible
or approvable, appealing to authority or consensus; thus, as
the eighteenth century was about to close, Hacking notes that
Edward Gibbon could still write in his History of the Decline
and Fall of the Roman Empire that “such a fact is probable but
undoubredly false” without feeling any contradiction. “Objec-
tive probability,” on the other hand, relates to the properties
of the object or of 2 phenomenon under analysis. Starting in
the middle of the seventeenth century, according to Hacking,
the second meaning of the term started to displace the first.>”

In forensic matrers, though, the two are continuously
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intertwined and entangled, since no object appears in court
without an expert to present it. The cvidengary value u.l .thc
thing depends, at least in part, on the authunf)' (probability)
of the expert who publicly deciphers it, which is to say that the
probability of a fact or an event is also a function of'tl‘lc pro-
bity of the expert. Could it be that subjective pl'()l'mblllt_v still
h:n.mrs the object, that through probability the object escapes
its full submission to determination? In the movement of the
concept of probability from subject to object, the predicament
that characterizes the witness, for better or worse (faulty
memory and ambiguity, for example) now appears as the state
of the material object as well.?®
V For scientists and equally for lawyers, truth is measured
as 2 position on a scale of probability. Terms such as“rhc :‘bal—
ance of probability” or “beyond reasonable d(?ubt refex: to
decisions thatrelate to this calculus. Whereas science can sim-
ply note the measure of probability or its margin of error,'law
must render its judgment on the basis of relative uncertainty
or fuzziness. Decision in law and in politics, if it is worth.y of
its name, cannot but be undertaken in excess of cglculauuq;
otherwise, judgment is simply a mechanical operation. Deci-
sion is necessary precisely because calculation cannot (and
should not) provide a definite answer.?
Decision relies on aesthetic operations—that is, on the way
and order by which things and events appear to us. As Lorraine
Daston suggests,

facts are often faint and flickering. They are the achieve-
ments of subtle investigations thar must painstakingly
stabilize evanescent effects or ingeniously combine sev-
eral strands of evidence into a strong, weight-bearing
cord. Above all, as their etymology suggests, [...] the most
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interesting and useful facts are not given but made, arti-
facts in the best sense of the word.*

The making of facts, then, depends on a delicate aesthetic
balance, on new images made possible by new technologies,
not only changing in front of our very eyes, but changing
our very eyes—affecting the way that we can see and com-
prehend things. Aesthertics, as the judgment of the senses,
is what rearranges the field of options and their perceived
likelihood and cuts though probability’s economy of calcula-
tions. The word conviction thus articulates the legal verdict
with the subjective sensation of confirmed belief, of being
convinced.

In Brazil, the decision—“Mengele” or “not Mengele,” imply-
ing “dead” or “alive,” “open” or “closed investigation™revolved
indistinguishably around a careful calculation of probability,
and an aesthetic judgment: the one was not possible without
the other. As Sheila Jasanoff explains in Seience at the Bar—her
survey of the relation between law, science, and technology—
both science and law involve complex and controversy-ridden
rules and regulations applied by judges, juries, or peer groups
in the process of “constructing™ and evaluating facts and evi-
dence. In that sense, the scientific process is similar to a legal
one. She shows how courts are often called upon in areas where
empirical findings are inconclusive, claims are uncertain, con-
tested, and fluid.*" Of course, science and law each have their
own distinct procedures, elasticities, and rigidities in con-
structing their facts. Bruno Latour, on whom Jasanoft bases
some of her observations, underlines that “the facts, contra ry
to the old age adage, obviously do not ‘speak for themselves®
to claim that they do would be to overlook scientists, their con-
troversies, their laboratories, their instruments, their articles,
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nd their hesitant speech, interrupted occasionally by deictic
a
s P32
eSTures. . ‘

’ [t was in such a lab, surrounded by all sorts of instruments
of presentation and representation, machinery for reading
and producing appearances, that the investigation of the skel-
eton from Embu unfolded.

* % ok

Instead of the trial of a living person, 2 sought t.:uy the survivors
and governments that had been looking for him, th? process
that led to Mengele’s identification can be thought of as‘sc»{ne-
thing akin to a “trial of the bones,” undcrtakv.?n- not wnhm' ;
legal but a scientific forum, a laboratory th.at arn‘tlcnp:fted many a
ct;unmom to come. In this forum, each scientific claim :u{d pro-
cess was checked and contested by peers, and finally re\tlcwed
by a public that needed to be convinced. .Although this pro-
cess did consider, patiently and sequenn?lly,.thc cvent.s 111
Mengele’s life, the “trial” was not ai'm'ed at __}u‘dgmg the actions
of Joset Mengele, but rather at verifying his ldentlry.l
It was as if an inverted version of a Dantean pumshme'nt.
one that sees the sinners in Inferno castigated t?)' being
afflicted with the endless repetition of their own crime, was
now inflicted on Mengele’s remains. The sku_ll of th:: phr.e-
nologist (whose 1935 PhD dissertation invesngafed I-.{acnal
Morphological Research on the Lower Jaw Section o‘f Four
Racial Groups™)** had become the epistemic prob!cm of'actual
science, and perhaps even the most handled, studied, and con-
tested one of its time. s s 2
In framing the Brazilian investigation as a “trial of a‘thmg,
we do not mean to say that the scientific work was.llterally
organized like a trial, but we have also not sm?ply lll\'.ented
the idea by some sort of metaphorical extension. Without
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suggesting that Mengele's skeleton was somehow subject to
a verdict of guilt or innocence—as had been the remains of
Pope Formosus, put on trial posthumously in the remarkable
Cadaver Synod of 897 in Rome—the process to which it was
subjected is not unrelated to the tradition of “trials of things,”
which has existed as long as that of the trial itself,**

The attribution of agency, and thus responsibility and lia-
bility, to things can be traced, according to Miguel Tamen, to
ancient Greek law, where a class of Athenian judges “presided
over the prutaneion, a special court in charge of cases brought
against unknown agents and inanimate objects.” Tamen, who
is concerned with the genealogy of the agency and commu-
nicative capacity of things, describes an incident in which a
statue of Theagenes made after the athlete’s death was beat-
en by one of his rivals by way of revenge, “until the statue,
presumably upset, fell on him and crushed him to death. The
statue was tried, convicted, and sentenced to be cast into the
sea, though the Oracle later advised that it be reinstated to its
previous site.,”* In Tamen’s scheme, these processes could
take place because objects take on agency through their inter-
pretation, speak by virtue of their “friends™those people
who gather around them and construe them. This gathering,
a “society of friends” or of advocates, in a legal sense, consti-
tutes a sort of forum for interpretation and debate, precisely
because of “the epistemological problem [...] of being able to
tell what counts as legitimate ‘communication’ of [an] object’s
needs” or claims, as Tamen argues.*

Regarding the history of the analytical investigation of
things, the practice of forensics was kept alive in the medie-
val period by people known as “devil’s advocates,” experts
appointed by the Church to argue against a candidate for can-
onization by searching for faults or fraud in the accounts of
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miracles presented as evidence of sainthood. Although testi-
mony was central, material examination, as Fernando Vidal
shows, played an important role in the canonization process.”
Wwitnesses often reported extraordinary events that they actu-
ally believed they experienced. These miracles were under-
su)'od as divine interventions in the earthly realm; actions that
went beyond the order of created nature—healings, visions, lev-
itations—and tended to leave material traces. Their process of
verification involved the examination of both living and dead
bodies, sometimes even drops of blood, nails, and other carpen-
try details. Itwas in the slow evolution of the work of the devil's
ad'vucates that the meaning of probability shifted from the pro-
bity of witnesses to the probability of material phenomena.*®

* X *

Back in Brazil, the team of experts gathering in the little sci-
entific forum around Mengele’s skeleton accounted for differ-
ent areas of expertise.” We had some members with different
backgrounds,” Snow recalled. “But we overlapped so strongly
in our knowledge that we could survey and conduct a kind
of peer review process within our group, double-checking
the findings and methodology of the fellow scientists.™ “After
nearly a week’s work,” Snow told Stover, “we were somewhere
between ‘probable” and ‘highly probable” that the remains were
those of Mengele.™?

As we have suggested, law and science have related but dif-
ferent methods for establishing facts, and they act differently
in relation to probability. Public opinion itsell has another
decision-making calculus. The task of these scientists was
to convince not only themselves about the identity of the
remains, but also government lawyers and criminal investiga-
tors, as well as—and this, they all felt, was the most difficult



http:phenomena.36
http:argues.16

28 KEENAN AND WEIZMAN

of all—the general public, and mainly the survivors and their
representatives, who wanted more than anything to see the
living Mengele on trial.¥'

Forensics is, of course, not simply about science but also
about the presentation of scientific findings, about science
as an art of persuasion. Derived from the Latin forensss, the
word's root refers to the “forum,” and thus to the practice and
skill of making an argument before a professional, political,
or legal gathering.*

In classical rhetoric, one such skill involved having objects
address the forum. Because they do not speak for themselves,
there is a need for a translation, mediation, or interpretation
between the “language of things™ and that of people. This
involves the trope of prosopopeia—the figure in which a speaker
artificially endows inanimate objects with a voice. In discuss-
ing “giving a voice to things to which nature has not given a
voice,” the rhetorician Quintilian writes of the power of pros-
opopeia: “to bring down the gods from heaven and raise the
dead, while cities also and peoples may find a voice.™ This
trope is at work whether it is a matter of the “speaking face of
Nature™ in Wordsworth, the US legal rulings that grant cor-
porations the rights of persons (e.g., “freedom of speech™), or
the Ecuadorian National Congress’s decision to grant rights
to ecosystems.** We are not referring to a “mistake” in any
of these cases, but rather to an essential maneuver in an argu-
ment that, of necessity, passes by way of things.

Forensics involves, then, to a relation between three com-
ponents:an object, a mediator, and a forum. Each of these cat-
egories is elastic or dynamic. Everything in these interactions
is essentially contested, and nothing goes without savmg.
Because the object and its interpreter constitute a single i
linked rhetorical unit, in order to refute a scatement aceribu
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(o the thing it is necessary to dismantle the mechanisms of its
articulation, which is to say, to show that the object is inau-
thentic, that its interpreter is biased, or that the communica-
tion between them is short-circuited. The object and its
“friend” do not speak the same language, one could say,
either because the expert misunderstands, or, more radically,
because the so-called speech of the object comes entirely
from its would-be advocate.

The forum provides the technology with which such
claims and counterclaims on behalf of objects can be pre-
sented and contested. It includes the arena, the protocols of
appearance and evaluation, and the experts. The forum is not
a given space, but is produced through a series of entangled
performances. Indeed, it does not always exist prior to the
presentation of the evidence within it. Forums are gathered
precisely around disputed things—because they are disputed.
The “thing,” Latour says in an influential reflection on what
he called Dingpolitik, is “the issue that brings people together
because it divides them. [...] We don’t assemble because we
agree,” he says, “but because we are brought by divisive mat-
ters of concern into some neutral, isolated place in order to
come to some sort of provisional makeshift (dis)agreement.™?

Forums of international law exemplify this. Here the evi-
dence often comes before—in both senses—the forums in which
itis finally to be debated. Special tribunals for particular events
are established after the facts of violence, and they assemble
(themselves). so to speak, around the evidence. Forensics can
thus be understood both as an archaeology of the very recent
past, and also as a projective practice engaged in inventing and
constructing new forums to come.** And when these forums
already exist. the matters or issues that come before them
can and sometimes do affect their very constitution, as they
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reorganize themselves in order to accommodate new orders
of testimony or evidence.

If the Eichmann trial effectively introduced the victim-as-
witness to the stage of history, and changed the space of the
law in the process, we see a similar transformation underway
in the appearance of bones and other objects in the emerg-
ing human rights tribunals of the late twentieth century.
What might be understood as the expansion of the forum is
in fact its transformation. Forums are not fixed, even if they
are sometimes consolidated within fixed institutional struc-
tures; they are dynamic and contingent, temporary, diffused,
and networked by new technology and media. They emerge
around found evidence; they flex, transform, sometime com-
bine with other forums, while at other times they contract or
simply come apart, burst, unravel before us.

* K K

In Sdo Paulo, while a temporary international forum of sci-
entists gathered around a skeleton on a table, another forum
awaited them outside the laboratory, another space of rep-
resentation and persuasion. In a manner that is not entirely
obvious, but in retrospect appears to be absolutely essential
for the work of persuasion to be accomplished, an image was
necessary. And as it happened, the scientific labor itself con-
cluded with, or was sealed by, the production of the very pic-
tures which would later be required to make the case in publie
as well. Within, and in excess of, the work of calculation, an
image emerged as the most persuasive evidence available.
This image was one whose technological conditions of
existence had only recently matured at that time. It was created
by a member of the West German team, Richard Helmer.
Helmer was also an amateur photographer and had created
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German forensic scientist Richard Helmer
prepares the skull found at Embu des Arte. Medico-
Legal Institute labs, S&o Paulo, Brazil, June 1985.
Photo: Eric Stover.
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techniques that merged photography (more precisely, a vids
eography of photography) with the science of pathology.

To begin, Helmer rebuilt the skull, which had been badly

damaged by the Brazilian police in their hasty exhumation,
(Snow had told an interviewer on the ABC television program
Nigbhtline that “having a policeman dig up a skeleton is a little
bit like having a chimpanzee do a heart transplant.”)* On
that had been done, Joyce and Stover report, Helmer could gee
to work on the images:

Helmer had perfected a video-imaging process called face-
skull superimposition, in which a video image of a photo-
graph is placed over a video image of a skull to determine
whether the two are the same person. [...] In his laboratory
at the University of Kiel, he had studied the topography of

positively identifying unknown persons that had become
admissible as evidence in West German courts.*?

Using these tables and formulas, Helmer enhanced the
skull ro add the thickness and shape of the face which had
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disappeared with death. Using thirty separate pins, each
secured with clay to the surface of the skull and tipped with
q white marker at the point where the skin would have been,
he recreated the missing contours. This allowed him to com-
pare the skull and the photographs “to the closest millimeter.™?

Snow said later that the technique employed by Helmer to
mark the distance of the skin from the bone had a long history
in Germany, starting with the identification of the remains
of Johann Sebastian Bach in Leipzig at the end of the nine-
teenth century. Snow recalled thart in 1894 the Church of St.
Thomas in Leipzig wanted to find Bach’s remains so that they
could be properly memorialized. There were six likely skel-
etons. The anatomist Wilhelm His used, Snow said,

a technique that he had developed by conducting experi-
ments on some fifty fresh male and female suicide victims.
He chose around thirty points on a given head and would
push in a simple needle until it touched the bone, marking
the distance with a little piece of cork. [...] He then took
those pins and applied them to plaster casts of the candidate
skulls and then used those to provide contour lines over
their surface to get a face in clay. This is how they decided
on the one model of the face that most closely resembled a
painting of Bach.*

The formulas and tables which His constructed, the first to
measure the distance between the skin and the bone, are still
in use in many pathological institutes. Helmer built on this
data and added to it his own measurements.

After pin-studding Mengele’s skull, Helmer placed it on a
special holding device. On another stand he positioned pho-
tographs collected from many periods of Mengele’s life. The

Measurement of the dimensions of the skull
believed to be thal of Josef Mengele,
Medico-Legal Institute, Sdo Paulo, Brazil,
June 1985, Courtesy of Maja Heimer,
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photographs from his 8S record, in profile and frontal view,
were the most useful, but other images from Mengele’s latep
life as a fugitive, including a number provided by intelligence
agencies and others by the Bosserts, provided more recent
material. The only thing relevant for Helmer, in what would
otherwise be documentary or personal images, were what
the photographs showed of the contours of his face, the skull
under the skin. Helmer called the technique “Schédelidentifi-

zierung durch elektronische Bildmischung,” or skull identifi-

cation by electronic image mixing.®'

Farnaah- ::W W Farnset-
kamern | ikl dd kamers 11

It was time to produce an image. Helmer mounted “two
high-resolution video cameras [...] on tracks so that they could
slide forward and backward,” and focused one on the skull and
the other on the photograph.*? The skall could be turned on its
stand to match the angle from which the different photographs
had been taken. The two television images were fed to an image
processor, which displayed its output on a monitor. The image
processor had several functions. It could overlay images com-
ing from the two feeds, and it could generate horizontal and
vertical split screens. As Joyce and Stover report:
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Helmer, now scientist turned cameraman, squinted into
the viewfinder of one camera, bringing the skull into focus.
He moved to the next camera and did the same for the pho-
tograph. He shuttled berween the two, sliding them back
and forth along their tracks until the two images of skull
and face on the monitor were the same size. With the image
processor, he superimposed the images over each other,
lining up the flesh of the face [in the photograph] at each
pinpoint with the white marker.®

In the two dimensions of the television screen, and only there,
the face-skull superimposition took place. From two image
sources, one image was produced. As Helmer reported later
in a medical journal article on the Mengele case:

With the exact positioning of the skull corresponding
to the head position on the photograph in the electronic
superimposirion, complete conformity has been found to
exist concerning all recognizable proportions of the head,
face, eyes, nose, and mouth. The outline of the soft rissue
layer model on the skull was congruent with the facial con-
tours lying in the photographic plane.™

Schematic diagram of the technical apparatus for
skull-face superimposition. From Richard Helmer,
Schadelidentifizierung durch elekironische
Bildmischung (Heidelberg: Kriminalistik Verlag, 1984).

Wilhelm His's head reconstruction based on a cast
of a skull believed to be that of Johann Sebastian
Bach. Photo: Ines Weizman.
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Convinced by the accuracy of the superimposition, Helmer
prn'.*Cﬂ‘Ed the work to his colleagues. Joyce and Stover write:

The pin-cushion skull came into focus on the television
monitor with the photo superimposed onto it. The sight was
unnerving. It took a moment for the eye and brain ro process
the peculiar image. They were seeing a human as no one in
life could, as if the skin was a ghostly film.*

On the monitor, Helmer could control the superimposi-
tions, dividing the face in half, wiping the screen of the pho-
tographed face to reveal the skull, and vice versa, substituting
one photo for another across Mengele’s life to demonstrate the
permanent fit of the skull. A series of different functions with-
in the image processor, in seems, could show Josef Mengele
alternately dead and alive, half dead and half alive—a spec-
ral presence—present and represented at one and the same
time. The final illustration in Helmer’s article on the case
was almost comical:it showed Mengele’s face at age sixty-five
superimposed on the skull, in a way that made it look as if the
skull were wearing a felt hat.*® The match was perfect. The

Richard Helmer demonstrates the technical apparatus
for face-skull superimposition tests. Stills from video

tutorial, Schadelidentifizierung durch elektronische Still from the film Josef Mengele: The Final Account
Bitldmischung. Courtesy of #aja Helmer. {1998), directed by Dan Setton .
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video image of the photograph was precisely imposed over ghy

video image of the skull. It was a face wrapped over a skull}

subject over object, an image of life over an image of death,

These were the missing images. While the results of Helm-
er’s technique pushed the probability calculation further in
the direction of a definitive identification, it also did more.’?
It was the appearance of a previously unseen image that pro-
duced the potential for conviction. At the press conference
the following day, the forensic team presented their conelu-
sions—“It is [...] our opinion that this skeleton is that of Josef
Mengele™and showed photographs of their methods, includ-
ing Helmer's decisive superimpositions.®® Ralph Blumenthal
of the New York Times reported from what he called the “rau-
cous news conference in federal police headquarters” that,

the international experts cited various bits of evidence in
support of their conclusion. Most decisive, many agreed,
was an innovative West German photographic comparison

Richard Helmer (right) with Ali Hameli (left) and Following pages: Images produced using

the skull of Josel Mengele, as prepared for face- photographs of Mengele and images of his
skull superimposition demonstration, Medico- in Richard Helmer’s face-skull superimposilig
Legal Institute labs, Sao Paulo, Brazil, June 1985. demonstration, Medico-Legal Institute labs, §
Courtesy ol Maja Helmer. Paulo, Brazil, June 1985. Courtesy of Maja Halk
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in which pictures of the exhumed skull were matched on a
video terminal to known photos of Dr. Mengele from his
Nazi SS file in 1938. “It was most convincing,” recalled

[US team member Ellis] Kerley, the Maryland anthropalo-

. “As we watched the monitor, we could see the upper
half of the picture being replaced by the skull and we could
see the contours of the skull in complete agreement with
the face. Everything fit.”%

They also delivered a basic lesson in the status of scientific
evidence and truth:asked how sure they were that the skull
belonged to Mengele, US team leader Lowell Levine quoted
their determination: “within a reasonable scientific certainty.”
“Realizing the ambiguity of the scientific term,” Joyce and
Stover say, “he added, “That represents a very, very, very high
degree of probability. Scientists never say anything is one hun-
dred percent.”™ %

LR

Above and overleaf. Clyde Snow shows television
images from Helmer's face-skull superimposition
test, and identifies distinctive features on a slide
of Josef Mengele's skull in a presentation about the
case, Oklahoma, 1995. Still from the film Josef
Mengele: The Final Account (1998), directed by
Dan Setfon.
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[t was during the Mengele investigation that a variety of pro-
cedures and techniques in the forensic identification of human
remains were professionally tested and publicly displayed,
later to become available as methodologies in investigating
war crimes and human rights violations. Snow credits the
Mengele case with nothing less than the definitive crystal-
lization of identificatory forensics:in it, he says, “a certain
analytical method [was] effectively developed. [...] This pro-
cess also set the procedural standards for much of the work
that we've done since in large-scale investigations of war
crimes and crines against humanity.”®!

Eric Stover thinks that the significance of the investiga-
tion was in the public exposure it gave forensic specialists. He
reminded us in a recent conversation about the stakes of this
investigation, and the sheer volume of exposure it received. It
propelled forensic anthropologists, he says, otherwise rather
obscure figures, into the global media spotlight: “This inves-
rigation was their ticket to stardom, there were cameras eve-
rywhere, even cameras trying to shoot into the lab.”* The
Mengele case marked their entry into an expanded public

Above (from left to right). Daniel Romero Mufioz,
Richard Helmer, and Romeu Tuma, holding prints
of the face-skuli superimpaosition for reporters

to see, Sao Paulo, Brazil, June 21, 1985. Video still
courtesy of ABC News VideoSource.
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domain that was soon to include—and had to find ways to dea|
with—many more skeletons and human remains:a domain that
is notlimited to courts and press conferences but today has made
its mark in popular culture at large, with complex results.%

Snow’s trip to Brazil came immediately following the start
of his work with the young Argentine anthropologists who
would go on to become the Equipo Argentino de Antropologia
Forense (EAAF, Argentine Forensic Anthropology Team),
the world’s first professional war crimes exhumation group.®*

They were just beginning to investigate the remains of the

disappeared from the junta, which had collapsed in the after-
math of Argentina’s defeat in the Falklands War. As Snow
tells the story, his bags were not yet unpacked from Bue-
nos Aires when he was called to leave for Sio Paulo.®® And
from Sio Paulo he soon returned to Buenos Aires. “I brought
some of the scientists who had worked with me on Mengele,
including Dr. Fitzpatrick and Eric Stover, down from Brazil
to Argentina. We organized courses for the students [...] so
that we could develop a well-rounded approach beginning
with archaeology and right on through the entire spectrum of
forensic science.™®
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The Argentine team would go on to conduct the first
large-scale and systematic exhumations in the context of
war crimes investigations, producing important evidence
in the trials of the junta leaders and developing pioneer-
ing professional expertise in forensic anthropology. Snow
himself famously testified in the first serious legal reckon-
ing with the dictatorship, where the case of a disappeared
young woman named Liliana Pereyra was central. As People
magazine reported, “early in the five-month trial of nine jun-
ta members—five of whom were convicted—the prosecution
called on Snow to present Liliana’s case. His testimony was
essential, since the six presiding judges had refused to con-
sider homicide verdicts unless the victims® bodies could be
produced and identified.” ¢

Later, the Argentine team would help disseminate this
competence throughout other Cold War battlefields, especial-
ly in Guatemala and Chile, and then in Rwanda and the former
Yugoslavia. In 1997, EAAF experts joined Cuban and Boliv-
ian scientists to unearth and identify the skeleton of Ernesto
“Che™ Guevara, which had been buried in an unmarked mass
grave after his capture and execution thirty years earlier;

Brazilian forensic expert Daniel Romero Munoz
displays the reconstructed skull of Josef Mengele
at a press conference, Sao Paulo, Brazil, June 21,
1985. Photo: Robert Nickelsberg/Liaison.

Clyde Snow (center) holding Josef Mengele's
skull, with Daniel Romero Mufioz (left) and

a Brazilian colleague, Medice-Legal Institute,
Sao Paulo, Brazil, June 1985. Photo: Eric Stover.
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among the techniques used was a computerized-version of

face-skull superimposition.®® The gravediggers—includin
archaeologists, anthropologists, pathologists, rudio]ogisgs,
dental experts, bio-data technicians, DNA specialists, ang
statisticians of all sorts—working in international teams organ.
ized by NGOs or sponsored by the United Nations or interpg.
tional tribunals, started unearthing bones and turning burig)
sites into resources from which the details of war crimes could
be reconstructed. Where there was a dispute around a war
crime, the graves that had once simply been the space of mem-
ory became an epistemic resource.*

wisgraprachander Undersuchungebefund wihoben wetdun,
Alw Entergebnin allse durehgefubicien Untersuchongen,
inshesendsre des wlsklironishen Bildvergisziches, kann
it des hiichetan Grad winsenoohaftlich forwulier.

oarrr Wahrseheindiehbnlt grangl warden, dall we nion
Bl dem am 6.0, 1VES In Teaba dureh Ausgrabung siohers
gealeliton Skeletteilon us Unpriwube dor Leiohe dnn
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This emergence of a forensic discourse within war ¢rimes
research—which is different from the traditional police detee-
tive work of searching for clues or reading the physical traces
of a suspect’s actions—has occurred in parallel across a num-
ber of related fields. Today the bones and the flesh of vietims

Final page of Richard Helmer's report, “In dem
Ermittiungsverfahren gegen den ehemaligen
Lagerarzt des Konzentrationslagers Auschwitz
Josef Mengele, geb. am 16.3.1811 wegen
vielfachen Mordes,” dated Kiel, July 5, 1985.
Courtesy of Maja Helmer.
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Left to right: Lowell J. Levine, John J. Fitzpatrick,
Ali Hameli (front), Leslie Lukash, Ellis R. Kerley,
Clyde Snow, pose with Mengele evidence, Sao
Paulo, Brazil, June 1985. Stili from the film Josef
Mengele: The Final Account (1998), directed by
Dan Setton.
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and criminals alike have become a common epistemological
matrix on which the discourses of the human seiences, law,
and even popular entertainment increasingly draw.™

In the 1980s, the nature of the type of the violation—forced
disappearances—called for the kind of identification that sci-
ence could provide within national trials and the work of fact-
finding missions. In the 1990s, the emergence of'a series of ad
hoc international tribunals—the International Criminal Tribu-
nals for the former Yugoslavia (1993) and Rwanda (1994)—
followed by the permanent International Criminal Court
(1998) required physical evidence, the corpora delicti, in
order to supplement the work of testimony about genocide.

Contemporary war crimes forensics began in Brazil with
the perpetrator-fugitive and in Argentina with the victims-
disappeared. In a strange but clear sense, the Mengele investi-
gation was structured just like the search for the missing. Aswe
have suggested, Mengele was himsel{ a missing person, if for
very different reasons. It was methodological proximity that
allowed the techniques developed for the former to suit the
latter so well. For the forensic scientists seeking identification,
the difference between a perpetrator and a victim is non-mate-
rial, in the full meaning of the term. The skull of a perpetrator,
like that of any of the victims exhumed from unmarked graves
across Argentina, is simply made of bone tissue. The investi-
gator always seeks the same answer, that of identity. The exhu-
mation of Mengele thus placed the category of the missing
beyond the ethical categories of victim and perpetrator.

‘When the victims are missing and no witnesses come
forward, testimony in the ordinary sense cannot occur.
Hence the force of some of Snow’s figurative language, as
when he told the reporter from People about his work in
Argentina: “These people were murdered. Their bones are

The front pages of Brazilian daily newspapers
announced the results of the Mengele forensic
investigation with photographs from Heimer's
face-skull superimposition test, June 22, 1985.
Courtesy of Maja Helmer.
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their only witnesses. And only we,” he says, “can help them tg
be heard.” A different sort of evidence emerges in the plage
of the witness-survivor. If the camp has been constituted by
contemporary theoretical discourse as the paradigmatic spug'
of testimony, possible or impossible (think not only of Felman’s
work but of Lanzmann’s Shoab and Giorgio Agamben’s cla;
in the Homo Sacer series: “the camp as nomos of the modem't};
then the mass grave, as Adam Rosenblatt has suggested, is the
site par excellence of forensics.”™ This shift in location alse
marks a change of protagonist: from the survivor, the living but
traumatized victim as witness, to the missing person, the dis-
appeared, whose status—dead or alive—is still pending, a
must be determined by science.™

In international human rights law, an enforced disappear-
ance occurs when a person is abducted or detained by a state
or its agents, “followed by a refusal to acknowledge the depri-
vation of liberty or by concealment of the fate or whereabouts

The identificaiion of the remains of Ernesto “Che”
Guevara was established on the basis of the com-
parison of physical data, especially dental records,
as well as the technigue of face-skull superimposition.
The Argentine Forensic Anthropology Team, together
with Cuban and Bolivian scientists, performed the
exhumation and analysis in Bolivia, June—July 1997.
Photo: Patricia Bernardi/A. Inchéurregui, EAAF.
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of the disappeared person, which place such a person outside
the protection of the law.”™ This was the methodelogy of the
dictatorships and military governments that ruled much of
gouth America throughout the Cold War. As a crime against
humanity, enforced disappearances are not subject to any
gtatute of limitations today.™ In the late 1990s, in the context
of the legal actions against former dictator Augusto Pinochet,
Chilean judge Juan Salvador Guzmdn Tapia developed the
concept of “permanent kidnapping,” whereby disappearances
were classified as ongoing crimes in the present, renewed
every day. The legal innovation was designed to render pow-
erless amnesty laws which pardoned crimes that had hap-
pened between given dates or throughout the duration of the
military regime—at least until the bodies could be found and
identified, or until a record of their kidnapping and execution
could be traced to the period covered by amnesty.™ It takes
evidence or scientific identification to close the file. But mis-
or non-identification is only possible when idenrification tech-
nologies exist. The success or failure of the search for a missing
person determines the legal status of the person in quesrion,
and thus his or her legal ggency—either in helping to convict
the accused, in the case of success, or in keeping the proceed-
ings open, in the case of a failure to identify. Non-identifica-
tion, or the inabiliry to find a body, places the missing person in
the ambiguous state of probably-dead-butlegaily-alive, allow-
ing prosecutors and investigators to keep legal processes
open. In this sense, the missing person possesses a sort of
ghostly agency, an immateriality thatis not simply present but
which nonetheless has effects, and even demands responses,
Of course, when trials take place and verdicts are demanded,
other forensic evidence must be presented by which the dead
are identified. The agency of the missing person and the
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practice of forensics—in its successes and its limitations—are
thus intimately connected.

The spectral image of the face-skull superimposition—in
which the person appears as both alive and dead—captures
some of the meaning of the figure of the missing person, a fig-
ure whose legal definition also bridges life and death.

But when examining war crimes—whether in the context
of a trial, an advocacy campaign, or a public quest for the truth
about what happened—it is not the individual skull that mat-
ters, no matter what violence might be registered in it
Although the individual, and justice for the individual, lies at
the heart of human rights discourse, those who pursue crimes
against humanity need to establish—as a legal or political mat-
ter—that the crimes do not simply concern this or that individ-
ual, but are in fact widespread and systematic. Thus patterns
need to be demonstrated, and this requires a multiplicity of
skulls and the gaps between them, as it were. Bones lead
investigators to bullets, bullets to guns, guns to the soldiers or
policemen who fired them, and the executioners to the offic-
ers and politicians who gave the orders.”” Behind them, there
are the ideologies, interests, fantasies, and organizations that
animated the violence in the first place. Forensics is not about
the single object in isolation, but rather about the chains of
associations that emanate from it and connect it to people, tech-
nologies, methods, and ideas—the flexible network between
people and things, humauns and non-humans, be they docu-
ments, images, weapons, skulls, or ruins.

* % ok

The blurring between life and death, objects and subjects,
manifests itself everywhere within the discourse of and
ke K98, & (g SN Ao, around forensic anthropology. The difference berween a
Forensic Anthropology Team began the work of
exhuming and analyzing the remains buried as

N.N. (no name) in a 12-by-24 meter section annexed [
{o the cemetery of Avellaneda, south of the city of In the Quiché region of Guatemala, relatives gather
Buenos Aires. This area was used by security forces in front of boxes containing exhumed remams,ﬁp
belween 1976 and 1978 to dispose of the bodies of indigenous people bore the brunt of the political
disappeared persons. Photo: Stephen Ferry. violence, 1993. Photo: Luis Fondebrider, EAAF. i
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witness and a piece of evidence might seem to be that evidene
is merely presented while a witness is interrogated. However,
the experience of forensic anthropology in the context of war
crimes investigations seems to undo this distinction.

Clyde Snow speaks of bones in a rather flamboyant manner.
He is himself a Hamlet-like character, rarely photographed

but most often simply speaks on their behalf, or “tells their
stories.”
Snow is a good scientist, and he certainly knows the dif:
ference between subjects and objects, but he has no fear
personification. “Bones make good witnesses,” he is fan
for saying. “Although they speak softly, they never lie and
they never forget.”™ His prosopopeia is more than the typi
gesture of anthropomorphism, though. This act of personit
cation—the one that treats inanimate things as if they wer
humans—also renders them more than human. Humans, a
all, do forget and they do lie. The object of Snow’s inte
is not simply subjectified—it becomes something differ
sort of super-subject.
Isn’t it a rather big thing to ask of a bone, first, to sp
and secondly—when and if it does speak—not to lie? In Snc
reflection on truth and speech, the difference between su
jects who testify and the objects he presents—now treate
the super-subjects or haunted objects—is that it is only subje
who are prone to lying. As an expert witness with a poir
make, it is of course not surprising that Snow would e
this figure of speech. Snow told Peaple: “As forensic scientist
we're the ombudsmen of death. We’re experts, but we're
advocates.”™ In this conception, the expert says: trust
bones, and me in reading them to you. Lying is quaran
as a human failing, and the truth identified as somethipg‘
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evident, lingering fossilized in the object. When it “speaks,”
however softly, its discourse is no longer human. When this
object s subjectified, it carries with it the objective truth.

The advent of a forensic aestherics is, however, better
understood in rather opposite terms—it is an arduous labor of
truth construction, one employing a spectrum of technologies
that the forum provides, and all sorts of scientific, rhetori-
cal, theatrical, and visual mechanisms. It is in the gestures,
techniques, and turns of demonstration, whether poetic, dra-
matic, or narrative, that a forensic aesthetics can make things
appear in the world. The forums in which facts are debated
are the technologies of persuasion, representation, and pow-
er—not of zruth, but of truth construction.

* ¥ %

In his Trauerspie/ book, Walter Benjamin remarked on the
almost inevitably allegorical function of the skuil. For him it
was not simply a material object, but seemed to bear the trace
of'a face, and hence to open up a sort of passage between life
and death. Sometimes it even works in reverse, or in anticipa-
tion:the skull is already visible beneath the surface of the face.
Itwas in this sense, which is, to be sure, rather different than
ours here, that he could speak of the “incomparable language
of the skull:a complete lack of expression (the black of its eye
sockets) combined with the wildest expressions (the grinni;lg
rows of teeth)”™ But if the skull was capable of language, it
was only in exactly that impossible juxtaposition berween
expression and its void. It no longer speaks as a human speaks,
but rather as a figure or a ghost, held up on stage, exhibited,
spoken to and about; the skull for him was the “pre-eminent
emblem” of the theater of mourning, the very route into “the
homeland of allegory.”®!
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From time to time something new happens. We have log
at, however briefly, the entry of the victim as a witness into the
forums of international criminal law, and then the emergence
of physical or forensic evidence in the same sorts of ven-
ues. When this happens, the forum does not simply expand
to include those things that were previously excluded and 3
now inside. The innovation transforms the forum, its protoco
and order of visibility. Legal forums in which the voices of vi
tims could be heard existed in a different space and time
those in which heads of state and military were tried pri
by reference to the documents that they themselves produced,
as at Nuremberg. And a court in which bones exhumed fro;
a mass grave are asked to speak, or one in which the abse:
and non-identification of a missing person is kept open, is n
simply a more inclusive one. Something different appears;
altogether different sort of event unfolds, with different actors
saying things that could never have been spoken before.

When skulls enter into the pale of the law, a transforma-
tion or even an invention has occurred. It was by no me
obvious, or evident that bones and their scientific spoke
ple should have a role to play in forums like this. For them
count, the forums themselves, their language and proto
had to change. There was no simple ethic of universal acce

or transparent representation. Something which was net pi
ceivable, which did not count, made its way into the don
of evidence and judgment, and in doing so had to alter
stage on which it appeared.

What did not constitute language previously then ¢
to be heard and read. The scene bears more than a pas
resemblance to what Jacques Ranciére has called “dis:
ment” (mésentente): “Certain subjects that do not count ¢
a common polemical scene where they put into contention
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objective status of what is ‘given” and impose an examination
and discussion of those things that were not ‘visible,” that were
not accounted for previously.”™ What happened? For Ranciére,
itis “political activity,” “whatever shifts a body from the place
assigned to it or changes a place’s destinacion. It makes visible
what had no business being seen, and makes heard a discourse
where once there was only place for noise; it makes understood
as discourse what was once only heard as noise.”®

And this has to do with what we could call the collapse of the
object/subject divide. We must thus briefly return to where we
started: to the question of testimony, as Felman describes it in
the Eichmann trial. At the heart of her argument is the example
of the testimony of the victim-witness who refused to be identi-
fied by his given name and had adopted instead a generic name,
K-Zernik (“concentration camper,” or “campnik™). Refusing his
individuality, and even his status as a denizen of the Earth, he
chose rather to speak on behalf of'a collectivity, that of the dead.
“I do not stand alone,” he said. But the dead with whom he stood
were not present in the courtroom: “thus it falls to me to be their
mouthpiece.” This type of testimony posed too strong a demand,
both legally and personally. Interrupted by the prosecutor and
the judge, he fainted and was carried out of the courtroom. “On
the frontier between the living and the dead, between the pre-
sent and the past,” Felman writes, “he falls as though he were
himself a corpse.” Here, the eyewitness becomes something
different in the moment of fainting. No longer able to speak, he
is still a witness: “through K-Zetnik’s /egal muteness [...] the trial
inadvertently gave silence a transmitting potwer.”® For Felman,
what counted as evidence in this war crimes trial was the faint-
ing itself, the moment he crossed the line between a witness and
mute body. Felman says that this crossing of the line was itself
atestimony; she calls it “frontier evidence.™
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Mengele’s skull crossed the frontier as well, but in the
other direction, and here too it was the very act of crossing
that gave it agency. When the skull acquired a face in Sag
Paulo, another border was breached and another sort of actor
emerged.

This is not to say, it should be clear, that the “problems®
of the witness—contradictions, memory loss, blackouts—are
overcome when the thing appears in court. The object is
not simply “objective,” in the way that enthusiasrtic lovers of
certainty might have us believe. There are no rocks to kick,
as Latour would say, only new arguments to make and new
materials in dispute.

That objects and things have begun to appear in the con-
text of war crimes investigations does not simply mean that
we have acquired better seeing or listening skills, or that the
forums of discussion have been liberally enlarged. The very
entry of bones and other things into these forums has changed
the meanings and the practices of the process itself.

If what might seem like a mere expansion is in fact a trans-
formation, then the shift also implies a blurring. The shift
in focus from the living to the dead, from the witness to the
bones or the missing person, from memory and trauma to a
forensic aesthetics, also erodes the otherwise clear distine-
tion between subjects and things. Human remains are, as
we have seen, the kind of things from which the trace of the
living subject cannot be easily erased—it lingers and haunts
it. Bones are thus different from other forms of evidence,
but Mengele’s skull is no different than other bones. When
it made its appearance, on the stand and on the screen, as
object and as image, it became a hinge, and on it our political
aesthetics turned.
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Clyde Snow presents evidence gathered by the
Argentine Forensic Anthropology Team (here, a
slide of the skull of Liliana Pereyra) during the trial of
members of the Argentine junta, Buenos Aires, April 24,
1985. Photo: Daniel Muzio/AFP Getty Images.
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